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THE INTERNATIONAL REGULATION OF AERIAL NAVIGATION 

Address by Arthur K. Kuhn 

Member of the New York Bar 

1. IN TIME OP WAR 

The use of aircraft in warfare did not begin with the World War. Bal- 
loons were used to some extent in nearly all wars from the end of the eight- 
eenth century onward, as means of observation and reconnaissance, for 
signalling and for flight. 1 Mention is also made of occasional attempts to 
use balloons in order to direct explosives toward the lines of the enemy. An 
authenticated instance is to be found in the attempt of the Austrians, while 
besieging Venice in 1849, to direct a large number of small balloons, charged 
with explosives, against that city. 2 

Airplanes came into use in the Turco-Italian conflict and in the Balkan 
wars, but not for bombardment, or for combat purposes. A tremendous 
and rapid advance in the art of building and operating airships and airplanes 
was made in the few years immediately preceding the recent war and all the 
belligerents proceeded to apply and develop their use to the fullest extent. 
Owing to the speed of aircraft, and their ability to navigate at high altitudes 
over distances not conceived possible before the war, they presented effective 
means of reconnaissance, especially when employed in connection with 
advanced photography and radiotelegraphy. As the lifting power of air- 
planes had rapidly increased, they came to be used also as new engines of 
destruction for dropping steel arrows, bombs and explosives, over batteries 
and other formations of the enemy, upon lines of communication, upon 
stores of munitions and war material. 

At the time of the Hague Conferences, the part which aerial navigation 
was destined to play in warfare was not entirely neglected, though, in the 
nature of things, it could only have been viewed in prospect. The circular 
letter sent by the Russian Government, January 11, 1899, summoning the 
First Conference, contained as its eighth proposal, an agreement "to pro- 
hibit the throwing of projectiles or explosives of any kind from balloons, or 
by any similar means." This proposal, as we know, became effective for a 
period of five years, but was not renewed by many nations which had orig- 
inally adhered to the Declaration. As it ceased to be binding in a war in 
which one of the belligerents was joined by a non-contracting Power, it was, 
of course, not effective in the late war. 

It is a matter which ought to be recorded with peculiar satisfaction 
at this time, that on March 12, 1908, the Senate of the United States ad- 

i Nys, Revue de droit int. el de legislation comparie, 1902, pp. 510-515; Garner, Interna- 
tional Law and the World War, I, p. 458. 

1 Nys, op. cil. p. 513, citing Banet-Rivet, I'Aeronautique, p. 255. 
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vised and consented to the ratification of the Declaration in its absolute 
and prohibitory form. 3 

With the introduction of aerial navigation, the world became confronted 
with a means of warfare that challenged the efficacy of international law in 
what had been hitherto regarded as one of its highest functions, viz., that of 
restricting War to combatants. The difficulty of launching explosives from 
aircraft with any precision against legitimate objects of attack, especially 
when bombing by night, or at great altitudes in the day time, tends to render 
nugatory many of the most salutary provisions of international law appli- 
cable to war on land and on sea. This is true in respect of aviators acting in 
perfect good faith. It is, of course, much more emphatically true of avia- 
tors uncontrolled by the discipline of an armed force acting under some 
civilized manual of war. In other words, aerial warfare outside the military 
zone is morally destructive of an important part of the texture of interna- 
tional law. It practically nullifies the effect of rules protective of buildings 
dedicated to religion, or to charitable purposes, hospitals and places where 
the sick and wounded are collected; 4 and it ignores the distinction between 
combatants and non-combatants. 

It was indeed alleged by the Allies that German aviators purposely 
operated by night in order not to be charged with knowledge of the places 
to which damage was done. 5 But the truth or falsity of this charge is 
immaterial for the purpose under discussion. If bombing be permitted, 
the protective rules become nugatory whether the aviator acts in good faith 
or not. 

This leads us to consider other experiences of the war, still more signif- 
icant. The wide navigating range of aircraft, developed in leaps and bounds 
both during and since the war, introduces a new and threatening danger to 
civilization. Aviators are now able to fly long distances and attack cities 
and villages far removed from the military zone. Many attacks of enemy 
aviators in France and England were upon towns undefended either by 
troops or fortifications and occupied solely by non-combatants. These 
acts were violations of international law both conventional and traditional, 
and do not require our attention at this time. We are considering acts of 
aviators in bombing cities admittedly occupied by troops, munitions of war, 
naval and military supplies and war factories. Under international law as 
we know it, such places are not immune from attack. To say that they are 
undefended against aerial attack is quite beside the question and not within 
the rule of customary law or the intent of Art. 25 of the Convention on Land 
Warfare or of Art. 1 of the Convention on Naval Warfare. To hold the 
contrary would, for example, permit a beaten and fleeing army to find a 

8 See Scott, The Hague Peace Conferences of 1899 and 1907, II, p. 527, n. 

4 Regulations respecting the Laws and Customs of War on Land, Art. 27. 

5 Garner, op. til., I, p. 501. 
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sanctuary in such a city, more secure than if it were to enter upon neutral 
territory. 6 

On the other hand, aircraft frequently function blindly as bombarding 
agents. It is the very nature of the instrument which makes it impossible 
to confine its use to legitimate purposes. We do not maintain that bom- 
bardment from the air is more cruel than other recognized methods of war- 
fare, but we do maintain that it is now, and will become, increasingly more 
and more difficult to use aircraft at all for this purpose, without violating the 
rules protective of peaceful non-combatants. Furthermore, the bombard- 
ment of centers of population behind the fines has not justified itself as an 
element of direct military advantage. The language which the United 
States Government employed in the Sussex note to Germany on April 18, 
1916, relative to submarine attacks upon vessels of commerce, which may be 
taken to have expressed one of the chief causes of American intervention, is 
applicable, almost without change, to aircraft as a means of bombardment: 
"The very character of the vessels employed and the very methods of attack 
which their employment of course involves, (is) utterly incompatible with 
the principles of humanity, the long-established and incontrovertible rights 
of neutrals, and the sacred immunities of non-combatants." 7 

Accordingly we propose that the dropping of bombs, explosives, and 
other destructive agents, from aircraft, be prohibited by a conventional rule 
of international law, except within the regular line of fire of military or naval 
forces of the belligerent to which the aircraft belongs. Such a rule would 
permit aircraft to operate for reconnaissance, communication and supplies. 
It would permit them to act in defense against other aircraft, but would 
prohibit their employment as bombarding agents except when directly 
auxilliary to land or naval operations and therefore subject to the same 
restraints. 

It is of course assumed that prohibitions of certain new means of war- 
fare, such as poison gas, liquid fire and noxious bacilli, will, if embodied in 
new conventional international law, be made to apply a fortiori to aircraft. 
Aerial navigation magnifies the destructiveness of these agents and empha- 
sizes the fact that unless energetic international action be taken to limit the 
means of warfare, a relapse toward barbarism will threaten the very founda- 
tions of civilization. 8 

As aircraft operate in a medium and under conditions peculiar to them- 
selves, it would seem advisable to embody the regulations by which they are 

6 Spaight, Aircraft in War, p. 16. See also British Manual of Land Warfare, sec. 119. 

7 Am. Jour. Int. Law, Supplement, X, p. 190. 

8 Westlake pointed out before 1914 that one of the chief principles to be observed in any 
improvement of the laws of war was "the extension of the list of absolute prohibitions so 
that methods of warfare which are still approved or faintly condemned may gradually be 
brought under a ban " ; especially "when the suffering that must result is out of any reason- 
able proportion to the military advantage promised." Collected Papers, p. 281. 
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to be governed in time of war in a separate code, similar to those now con- 
trolling land and sea warfare respectively. Such regulations should provide 
that in the absence of specific provisions, the ordinary usages and conven- 
tions of war shall control. 

In addition to the limited prohibition against bombardment already 
referred to, such a code should properly deal with the following subjects: 

(a) Definition of the requirements in respect of aircraft and crew neces- 
sary to give them the rights and duties of belligerents in war. This would 
include the permanent marking of aircraft and the obligation on the part of 
aviator and crew to wear the uniform, or other distinguishing emblem, of the 
national forces. 

(b) Definition of acts of hostility by private enemy aircraft and neutral 
aircraft, and the penalties to which they may be subjected. 

(c) The rights and obligations of belligerents in respect of private enemy 
aircraft within the territory at the opening of hostilities. 

(d) A prohibition against private enemy aircraft from navigating above 
the territory of the enemy state. 

(e) The conditions under which a belligerent may prohibit the naviga- 
tion by neutral aircraft above belligerent territory. 

(f) The prohibition of belligerent aircraft from navigating over neutral 
territory, and the obligation of neutrals to observe due vigilance to prevent 
violations of neutrality and to intern all military aircraft and crews found on 
neutral territory. The export of aircraft as articles of commerce is not in- 
tended to come within the rule. 

(g) For -the purpose of protecting the right of battleships to enter 
neutral ports, aircraft assigned to a battleship will be deemed to form a pai-t 
of the ship when in contact therewith. 

(h) The definition of espionage in respect of aviators, with such mod- 
ification of Ait. 29 of the Hague Regulations of Land Warfare as will protect 
all belligerent aircraft, except when acting clandestinely, or under false 
pretenses. 

2. IN TIME OP PEACE 

To regulate international aerial navigation in time of peace in such 
manner as to promote a progressive international commerce, presupposes 
conventional agreement. It is due to the initiative of the French Govern- 
ment that the elaboration of a convention of this character was placed upon 
the agenda of the Peace Conference at Paris. The result of the labors of 
the commission to which this task was entrusted, is known as the Convention 
relating to International Air Navigation, and was signed on October 13, 
1919, by all the Allied and Associated Powers excepting Japan and the 
United States. It is not within the limitations of the present paper to dis- 
cuss in detail the provisions of the convention, further than to say that in 
its main features, it has been favorably received by persons technically 



81 

competent in the aii; of aerial navigation. Its detailed provisions have been 
analyzed in the publications of this Society and need not be repeated at this 
time. 9 

It should be noted that not only is the convention restrictedHo peace 
times, but also that it is divorced from any of the arrangements of the peace. 
The International Commission for Air Navigation is not entrusted with the - 
execution of the air clauses of the peace treaties. It is true that this body is> 
referred to in Article 35 "as part of the organization of the League of Na- 
tions," but the convention nowhere indicates the character of the relation- 
ship. On the contrary, adherence to the convention by states not members 
of the League is expressly contemplated by Article 44. Indeed the relation- 
ship seems to be that which the League was intended to maintain with all 
present and future international administrative unions, under Article XXIV 
of the Covenant. Accordingly, with the elimination of the words already 
referred to, there would not seem to be any serious difficulty in the way of 
adherence by nations not members of the League to a convention creative 
of this new international union. 

The cardinal principle of air navigation, international as well as na- 
tional, is uniformity. Air navigation cannot be conducted in pursuance of 
variant regulations, with safety either to the occupants of aircraft, or to 
persons and property located upon the earth's surface. A coordination is 
required between international and national legislation, similar to that which 
admiralty jurisdiction maintains in respect of maritime shipping. It may 
be found advisable to extend admiralty jurisdiction in the United States 
over all aerial navigation. Whether the admiralty clause of the Constitu- 
tion (in Art. Ill, Sec. II, 1) inherently confers this power upon the Federal 
Government, is a domestic constitutional question with which we are not 
here concerned. ( The power to regulate commerce with foreign nations and 
among the several States is, however, expressly conceded. The railroad, as 
we now know it, could not have been visualized as an instrument of inter- 
state and foreign commerce at the time of the adoption of the Constitution, 
any more than aircraft. But the Federal control of the railroad is now 
almost complete. The character of State legislation already existing, 
relating to aerial navigation, points to the necessity of Federal regulation at 
an early date; otherwise the United States will not be in a position to enter 
into reciprocal treaties without serious conflicts with State jurisdiction. 

Furthermore, the whole art of aviation is still in a fluid stage and inter- 
national regulation must be responsive to changes from time to time. The 
British Government, in its Air Navigation Act of 1919, 10 creates the office of 
Secretary of State for Air, with power to promulgate air-navigation regula- 
tions with the force of law. The regulations already promulgated follow 

• "International Aerial Navigation and the Peace Conference," Am. Jour. Int. Law, 
July, 1920, p. 369. 

10 9 George V, chap. 3: 
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closely the technical provisions of the International Convention. This 
practice might well be followed in this country, just as now the board of 
supervising inspectors of steam vessels exercises a similar power under our 
own present navigation laws. 11 

It is perhaps with these or similar powers in mind that the President, 
in his recent message to Congress (April 12, 1921), has recommended the 
establishment of a Bureau of Aeronautics in the Department of Commerce, 
"for the Federal regulation of air navigation." On April 19, 1921, the 
President transmitted to Congress, with his approval, a special report of the 
National Advisory Committee for Aeronautics, outlining a detailed national 
policy for the development and control of air navigation in the army, in the 
navy, in the mail service and for commercial purposes. The commercial 
development of air navigation is relied upon to build up a potential war 
service upon a tremendous scale. Other nations are following a similar 
policy. It is therefore of vital importance that the limitations affecting 
their use shall be agreed upon at an early date. Colonel de Watteville, 
formerly of the British General Staff, has stated that at the end of the recent 
war, the whole plan of campaign on both sides was nothing more nor less 
than an attack upon the morale of the civil population. At the same time, 
he pointed out the facility with which commercial aircraft may be converted 
to war uses. 12 Thus any plan of disarmament would be futile without taking 
into account some effective regulation of aircraft. 

Let us conclude with a determination stronger than a pious wish that, 
so far as lies within the power of international law, aerial navigation may 
become a potent force for promoting friendly intercourse, but that it may be 
prevented, under effective sanctions, from becoming a means of uncontrolled 
and widespread disaster and destruction in time of war. 

President Root. I am requested to announce that the Executive 
Council has appointed as members of the Committee on Nominations of 
officers of the Society, Messrs. Francis W. Aymar, Jesse S. Reeves, Arthur 
K. Kuhn, Charles Ray Dean, and Edward C. Eliot. They will be expected 
to report at the meeting of the Society on Saturday morning. 

I am also requested to announce that Subcommittee No. 4 will meet in 
this room at 9:30 o'clock tomorrow morning. 

I am asked also to request the members to obtain banquet tickets not 
later than tomorrow as the seating arrangements must be made Saturday 
morning, and if you do not obtain your banquet tickets tomorrow you will 
have to stay outside and gnash your teeth. 

The Society will now adjourn until 10 o'clock tomorrow morning. 

(Thereupon, at 10:00 o'clock p. in., an adjournment was had.) 
11 U. S. Revised Statutes 4405; ". . . . and such regulations, when approved by the 
Secretary of the Treasury, shall have the force of law." 

B Report of the Portsmouth Conference of the International Law Association, 1920, pp. 
424-425. 



